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Abstract: Problem statement: This study critically analyses the choice of usithg concept of
‘sustainable development' for achieving both Irééional trade promotion and environmental
protection at the same time. It is my submissioat tthe hypothesis that led to synthesis of
international trade’s promotion and environmentabtection viz., ‘economic growth leads to
environmental protection’ has not proved correctvtich time stands as a testimony resulting in an
ambiguity at the time of the conflict of two leadito the concept being used as a means of deception
by the developed countrie®spproach: In Part | of the study, | explain as to why wasesd for such
synthesis felt in the first place and how was toiporated by calling it ‘sustainable development’
which has all remained mere hollow talk especiallyhe wake of failure of CTE and mere humble
achievements of Basel, CITES, Montreal Protocol alidhose eight agreements which use trade
regulation as a means to achieve its objectiv®drt I, | answer the question as to is there al riee

an alternative due to the ambiguity prevailing hie present law, in the affirmative by resorting to
Environmental Kuznets Curve and highlighting theg problem of ‘Pollution Havens’ can be checked
even by taking an alternative route. Part Il dewith this ‘alternative’ which is to settle the deb of
priority between international trade promotion gmdtecting Global Commons along with addressing
other environmental concerns in the favor of thtetaPart IV deals with the likely arguments again
the above proposition and the solution in its wadResults: It also suggests measures to ensure that
there is no ‘external free riding’ in this goal mfstoring our environment. Part V is the conclusion
which summarizes the proposition with the obseorathat if trade regulations are to play an even
more positive role for sustainable developmentgtilesnent of priorities is the need of the hour.
Conclusion: Thus this study advocates that the debate regattie conflict of GATT and ETMs
should be settled by clearly defining it in favdrtbe latter rather than leaving it for WTO panel t
interpret Art. XX of GATT on a case to case basidppt a clear policy on international use of
environmental taxes and international recognitiott enforcement of polluter pays principle.
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INTRODUCTION From then to today, things have a changed a great

deal and so has humanity. However the purposei®f th

study will be served if we trace the emergencehebe

two concepts on the world forum. From Adam Smith,

who is considered to be the originator of the cphod

‘free trade’ based on ‘principle of comparative

global scale: Trade and environment are two themesadV"’mtauge to the WTO mechanism, all barriersader .

that has dominated the thought of mankind forhe}ye only come to weaken and so has the numbes of |
critics. On the other hand, though there were some

genlef{La t'?,\r;rs]' T?.ey seemh to be bas_ old as I:urr]n anltFfilateral and multilateral treatise on preservirigish[)g]
Itself™. When first two human Dbeings would have onq ;- seafdl in the beginning of the 20th century,

exchar!ged s‘omet,hlng, that would have been thiernational Environmental Law has had only relgent
beginning of ‘trade’ and when they would have flte cohtred the imagination of the thinkers around the
to appreciate the beauty of a nature around them qQ§iohd® |t is surprising that environment protection was
watch a tree growing with surprise, that would havengt an issue on the UN agenda when it was establish
been the emergence of first thoughts towardgyer 50 years ago and so the UN was not given a
‘environment protectiort’. specific mandate to address issues concerning the
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Part I: Emergence of ‘sustainable development’-A
Mere eyewash?

Before sustainable development: Emergence of ‘free
trade’ and ‘environment protection’ as concepts on
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environment though it had carved out a role falitby
widely interpreting its preamble and articles suh
1(4), and 3 of the Charter to the &N However the
Stockholm Conference in 1972 marks the birth of
International Environmental Law from where world
community has never looked back in this sphere of
‘environment protection.” But so far so good, the
guestion arises as to why was a need felt for brqg
these two concepts together?

Birth of ‘sustainable development’: Providing a link
between environment and development issue3he
Maltese proposal at the UN General Assembly 1967
contended that “there is a common heritage of
mankind” which requires legal protection. In therd®

of M. Schroder Sustainable Development is a priecip
action and instrument “to secure conditions” foe th
survival of future generations of Mankifid

Stockholm declaration on human environment gave
impetus on: Control of pollution and conservation of

for making trade and environment mutually suppertiv
It states:

“An open, multilateral trading system makes
possible a more efficient allocation and use of
resources and thereby contributes to an
increase in production and incomes and to
lessening demands on the environment. It thus
provides additional resources needed for
economic growth and development and
improved environmental protection. A sound
environment, on the other hand, provides the
ecological and other resources needed to
sustain growth and underpin a continuing
expansion of trade. An open, multilateral
trading system, supported by the adoption of
sound environment policies, would have a
positive impact on the environment and
contribute to sustainable development (Id. Para
2.19)”

natural resources and socio economic development
which is the key element of environment protection address the “root causes of environmental deg@uati
The Montreal Protocol, 1987 aimed at theso as notto result in unjustified restrictionstade (Id.
elimination of ozone depleting substances. The ternfPara 2.20pnd be implemented with care. Agenda 21
“Sustainable Development” with reference to also calls on GATT/WTO to “develop more precision,
environment was rolled into circulation in the Wbrl where necessary, and clarify the relationship betwe
Commission on Environment and DevelopmentGATT provisions and some of the multilateral
(Brundtland Commission) in 1987. However this termmeasures adopted in the environment area (Id. Para
‘Sustainable Development’ was defined by Ri02.22(2) and to “ensure that environmental policies
Declaration, in 1992, in the following words-“antiac~ provide the appropriate legal and institutional
to secure the conditions for survival of future framework to respond to needs for the protectiothef
generatioff!. Purpose of the 1992 UN Conference onenvironment that may result from changes in
Environment and Development (UNCED or Rio) wasproduction and trade specialization (Id. Para 3&2
to revisit the environmental issues raised at thé21 Following the Rio Summit, UNEP has been
Stockholm Conference and provide a better linkaige ocollaborating with  WTO and the United Nations
environmental and developmental issues. OneConference on Trade and Development (UNCTAD)
commentator observed that UNCED “may mark theon trade and environment issues, with a view to
eruption of vastly complex issues of environmentalensuring that trade and environment policies become
management and sustainability into every nook andnutually supportivE®.  Thus the question arises as
cranny of international economic relatiods” The  to why was this need to synthesize these two bemch
establishment of the Commission on Sustainabldelt in the first place especially when champiofghe
Development and ten years later, the convenindh®f t growth and liberalization of international tradedan
World Summit on Sustainable Development inthose equally passionate about the environment have
Johannesburg, South Africa, attest to the validftthe  traditionally carved separate paths, finding litile
observation, at least theoretic&llyUNCED did reach commoi*. For proponents of liberalizing international
its goal, at least in part, be establishing “irresfoly the  trade, focus on the environment meant a potential
connection between environmental protection andadverse impact on world trade. Environmentalists on
economic growtH®. the other hand, generally perceived the liberabnat
growth, and integration of world trade as a thteahe
Synthesis of free trade and environment protection: environmerit?,
How and why? The synthesis emerged from adoption The hypothesis that underlies this synthesisas th
of Agenda 2% by the world community, which calls increased trade leads to greater wealth, thus mltpa
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Agenda 21 cautions that trade restrictions should
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state to undertake environmentally protective messu After analyzing the reasons that were advancedhier
and resulting in a win-win situation (United Natioon synthesis of trade and environment, it is impeeatiy
Environment Programme (UNEP) and Internationalanalyze how well has this synthesis achieved what i
Institute for Sustainable Development (IISD), had sought to achieve-a balance between the two.
Environment and Trade-A Handbook, at 4, 2000. The Right from the beginning, this argument in favér o
trade perspective: “Trade can actually be goodtlier the synthesis has not been without criticism. The
environment, since it creates wealth that can led @r  perspective of the environmentalists simply staied
environment improvement, and the efficiency gainsthis-“Trade means more goods produced and thus in
from trade can mean fewer resources used and lessany cases more environmental damage. The wealth
waste produced”; S. Charnovitz, The Environment vcreated by trade will not necessarily result in
Trade Rules: Defogging the Debate, 23 ENVTL.L. 475environmental improvemetd. Thus there is, to begin
(1993). See also John Young, Sustainable Developmewith, opposition to the very idea of synthesis. he
and Green Politics in The Environment-Globalthere is a question of ‘implementation’ of this adef
Problems and Local Solutions, ed. James E. Hickey J ‘sustainable development’.

and Linda A. Longmire, Greenwood Press, London,  Firstly, although Agenda 21, contains the detailed
pp.25-33, wherein he states “ Like most of the enir  agreement of over 170 countries to pursue the gbal
advocates of sustainable development, Hawke arguesistainable development, it is largely hortatoryd an
that since environmental reform is going to berecommendatory in nature and does not purportrid bi
expensive we need, if anything, faster growth rates UNCED participants to particular actiétis Over after
order to pay for it. This is rather like tellingfat man  more than 10 years after the adoption of this noble
that if he wants to get thin, he will need to eare) S0 gocument, the gap between rhetoric and reality in

that he has the energy to take some exercise sti¢ha o moting sustainable development has only widened
can lose some weight” at 27-28). A second argumer’%upra note 8 at 626

advanced in favor of this synthesis is that trade
restrictions  will  facilitate  implementation  of
environmental agreements (Stuart Bell and Donal
McGillivray, Environmental Law, Edn., 5th, Univeisa
Law F.JUb“Sh'ng Co. Pvt. Ltd., Indian rep. _2001' to report to the first WTO Ministerial Conference i

Wherein the author states that-“A potent mecharfiggm Singapore 1996, the report of the Committee

making international agreements effective is thegmmarizes the result of the two years of delifienat
prospect of trade restrictions being imposed again

i d . ke roovi Sas follows: ‘Work in the WTO on contributing to labii
non-compliant states, and some treaties make oovis ,  .qnqiryctive policy relationship between trade

for such restrictions”. At 105) a_md also_ that tradeenvironment and sustainable development needs to
agreements involve many countries working tertheEontinue[Zl]

for a common interest, which in turn provide a Thirdly, the Commission on Sustainable

convenient for a in which to discuss other commo evelopment (CSD) which was created to monitor the

interests as well, such as the environment. A thir l o blementation of Agenda 21 and to intearate thesro
argument is that liberalized trade fosters “common P 9 9

standards for environment protection,” which a#ites of different actors in the Ii.nking .Of environmenl_]da
must meet (Charnovitz, supra note 27 at 5%6) development_ha}s .no_t achieved its §8al While its
scope and jurisdiction are broad, the tremendous
Has this synthesis served its purposePhe experience Fesponsibilities assigned to the CSD far exceed the
with international environment agreements invokingModest resources it has for implementing them.
trade measures has been largely that they are &urthermore it was not given any power or authority
doubtful impact although the impact on environmentaWith which to discipline member states who failed t
trade is not too insignificant. The fact is thatreoof ~ comply with Agenda 21. As a result of these twaiéss
the soft provisions of hard laws, and some of thi¢ s the CSD has little influence over the governingibsd
laws themselves, tend to lay foundations for moreof international organizations such as the WorlahiBa
coherent and effective international environmentalGroups and the World Trade Organizations.
lawd™®. But the question still arises as to how long will Furthermore, the submission of country reportshie t
we take in building on this foundation or will weez  CSD is done on a voluntary basis, and the decision
have a body of international environmental lawst thaabout what material to include them is entirely
will be effective in answering the relevant ques$® discretionary. Not surprisingly, these reports temde
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Secondly, Committee on Trade and Environment
CTE)?”, even after more than a decade of its existence
as failed to come up with any substantial
recommendations. Directed by the Marrakesh decision
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long on self-congratulation and short on substantiv to decide upon, which way will the balancéllt This

analysis of remaining challend@s
Fourthly, there is a fear that trade rules willdeto
Multinational Companies (MNCs) seeking

skepticism has all reasons to hold ground and tteere
absolutely no reason why this skepticism shouldbaot

out given rest by clearly setting our priorities andding

countries with weak regulatory standards for presluc an answer to this question, rather than lettirfgaitg in

and production processes, often

countries, in order to lower their compliance costs
lower arises from the fact that the Environmental Kuznets

leading to more production in areas with
standards. This might also trigger ‘race to bottam’

in  developingdoldrums.

The need for a relook on this forged synthesis als

curve which posits the idea that during the proadss

lowering standards and harmonization of laws aroungconomic development, the quality of the environimen
these low standardd. Therefore the synthesis of the initially deteriorates as pollution emissions irase and

two is important to protect the environment.

then after some time the environment improves agsin

Fifthly, there is a fear that the laws of develbpe the economy achieves higher levels of income and

countries which create higher standards domesticall

development, has not proved itself over these dexad

try to promote environmental goals abroad will beUSA, a developed country is facing and contributing

challenged as disguised protection that violatesler
rule, and thus environmental protection will

environmental degradation just as any developing or

be underdeveloped country is. Some studies have also

undermined in this way as well. The US-Gasolineecasindicated that though some pollutants seem to becom
is an example of the former, the Tuna/Dolphin andess of a problem with any economic growth; others

Shrimp/ Turtle case are examples of the I&tler
It can thus be seen that in spite of the noblenitst

simply get worse with economic growth without any
apparent limit; and some that look like they obbg t

nothing concrete has been done to convert them inteKC may stop doing so and follow an unpleasant N-

reality. No systematic study has been undertakese¢o

the extent to which the eight conventions which use

curve pattern inste&d.
Thus to continue with this synthesis on two thesis

trade measures to protect environment such as BASEViz. (1) free trade will promote economic developne

CITES, Montreal Protocol etc. have been successful
realizing their goal.

Part II: IS there a need for an Alternative? Let's set

our priorities right:  After tracing the history behind
the concept of ‘sustainable development’ and armadyz
the ground reality, a question of paramount impur¢a

and (2) economic development will lead to environime
protection seems to me nothing but a mere eye wash
created by the developed countries who continue to
pocket the benefits of economic development attst

of the developing and underdeveloped countries.

Part 1ll: What is the alternative? The way ahead:

is how the WTO/GATT system will accommodate This might sound as just another attempt to undio al

MEAs that employ trade restrictions, especiallythe

wake of the most favored principle and the nationabetween

treatment principle (lbid at 70%Y. No WTO/GATT
dispute resolution panel yet has directly addresbed
conformity of any MEA trade restrictions with GATT
rules and the validity of some MEA trade restriotds
at least doubtful, in particular those involvingopess
and production methods, discrimination betweenigart
and non-parties and extra-territorial applicafidn
Thus Article XX (b) and (g) of the GATT will have t
be interpreted on a case-to-d&3easis for balancing

those attempts so far that tried to create a balanc
the competing interests-free trade and
environment protection. It might also sound like an
attempt to negate all the arguments in favor oé fre
trade and its benefits and thus challenge the wisdo
behind free capitalistic world economy. If it does,
would have served its purpose.

The alternative that | wish to propose to this
‘synthesis model’ is very simple. It is to settleist
debate of priorities between free trade and
environmental protection in favor of the latter. fde

trade and environment (where the researcher staté:one step further, it is to give priority to ervment
Owing to the lack of recommendations from the CHE t protection over and above everything else. It is to

date on various trade and environment

issueg/nderstand the urgency required to save our planet

compounded by the delay in launching a new round ogarth, to save it for this generation. | am norstisé, no

trade negotiations,

it has been argued that thenvironmentalist, who is armed with all the statist

relationship between trade and environment in thdhat reminds us of the grim situation that our wad

WTO is, in effect, being created through dispute#)”
will not be difficult for anyone to guess, that wheuch
a question will be left for WTO dispute settlembeoty
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facing today in the wake of imminent environmental
hazards, for this has already been done. | am anly
citizen who knows that she like everyone else dg o
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been overly optimistic, having convinced hersdifatt both free trade and environment protection as being
all the problems that are being talked about wilt n equal pedestal, rather we have tilted the balatezlyg
lead in my extinction, which reduces all my fears,in favor of the latter, with some exception regagdihe
because then it is not my problem! But like evexdgpo third category.
else, | also sense the fast approaching danger or A second possible argument is that those countries
calamity, call it by any name. And thus | do nohkh  who do not adopt this model may give rise to the
that it needs an International conference to utdeds problem of ‘Pollution havens’ i.e., the country fnig
this simple thing. However it definitely does nemad  attract more investment by lowering its standards a
International conference to propagate this simpéai opposed to those countries who are adhering tot stri
The details can always be chalked down, structureand hard environmental lat¥8. This would give the
built, mechanism discussed. But it is the apprdhelh  advantage of ‘external free riding’ to those whoru
to my mind is important. And the proposed modelscal follow the model, thereby further bringing down the
for a leap towards an eco-centric approach irhall the  incentive of those who do. The solution to thiskemn
international community do, saying goodbye to thelies in making the model universally applicableughb
anthropocentric approach that has dominated oudsnin a body of agreements aimed at creating a jurispeele
for too long. of hard environmental laws. However in order toiphn
the non-compliant states, it is not the trade i&&ins
Part IV: Do | see frowned faces and raised that need to be adhered to, as several other opxish
eyebrows? Possible arguments in dissenimongst in International law which can be implemented bg th
many possible arguments against the proposed miodellUN.
have deliberated on the two most important of them-
There is a possibility that even those who agrehb thie CONCLUSION
proposed model may not be sure if this will not be
misused by the nations. For example, Seymour JinRRub Part V: Is the problem so simple?Yes the problem is
states-‘There can hardly be a quarrel with thereally that simple. What we need today is not the
proposition that, in many cases, the requiremeifits csynthesis of free trade and environment protection
environmental policy take precedence over therather a symbiosi&' between man and his
desiderata of world trade. Nonetheless, a measate t environment. Dr. Paul Sears of Yale University has
speaks to environmental protection may well be dime written:
principally at trade restriction... Other measuresyma Any species survives by virtue of its niche, the
have indeed environmental or other legitimate satie opportunity afforded by its environment. But in
goals as their justification, but may have restrect occupying this niche it also assumes a role irtimiao
trade effects beyond those required by theits surroundings. For further survival it is ne@@ygsthat
environmental objectiV&!. This to my mind brings out its role at least be not a disruptive one. Thuse on
the essence of the major possible opposition to thgenerally finds in nature that each component of a
proposed model. He further suggests way to dedl withighly organized community serves a constructivegto
this problem. Though this problem is a genuine oneany rate, a stabilizing role. The habitat furnisltles
solutions are available in the model itself. If Wwave niche, and if any species breaks up the habitatithe
convinced ourselves of the importance that we havgoes with it. ..... That is, to persist they (ecoladic
accorded to environment protection, then we shaald communities) must be able to utilize radiant enargy
declare a policy of a nation aimed at environmentmerely to perform work, but to maintain the working
protection to be illegal merely because it alsdridss  system | reasonable good order. This requires the
trade. Secondly, for those policies that are aimed presence of organisms adjusted to the habitat and t
trade restriction, but also serve the goal of emrnent each other, so organized as to make the fullestofise
protection, also should be allowed as it fits ire th the influent radiation and to conserve for use @dse
model. However, in the third category of the casesthe materials which the system requires. The degree
where the environment protection is only minimathwi  which a living community meets these conditions is
huge losses in trade to the country against whoen ththerefore a test of its efficiency and stabiffity
ban is issued, there should be a fair appraisahef We have often heard statements like these bt stil
facts. However it should be done not by WTO, butwe refuse to believe and understand this simplt.tru
rather by an independent body. It might be saitlttiia  ‘Environmental spiritualism’ can be the only answer
is nothing but again balancing of competing intexes the panacea of all our ills (where the researcher
however to my mind, in this model, we haven't teght describes environmental spiritualism as-“Spirityall
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speaking, the quintessence of the environmentalO.
movement, in its widest sweep, is that everything
belongs to the Supreme Self and performs its Kawitia

a functional nexus. In practical terms, there ugpose 11.
for everything in Nature too sacred to be destryed
Therefore if our natural resources are to be pveser

and mother earth has to live, we need to fix oiarjpies,

give up hypocrisy, and should not exhaust all margy  12.
in developing concepts that we don't want shoulakwo
Even if we do want them to work, then we should enak

all attempts to do so. But after our experiencesafb
these decades, | think there is a need for a changel3.
change in our attitude-lets us stop hitting twalbiwith a
stone: One at a time. And that one, as long asifit our
hands should be preserved. 14.
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