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Abstract: Problem statement: Multilateral trade agreements or the world tradgaoization rules-can
trade and environmental laws be in harmoAyproach: The main aim of the research is to find out
whether there is any pathway or solution to theuliss that arises when a country trades certain
specific goods which poses a threat to the worldrge. Our main focus lies in the fact that dtes
dispute resolution mechanism serves its duty wRBlksults: Trade in everything implies an
environmental impact of some sort or the other. Ohthe central issues of the debate is the difficu
relationship between Trade Related Environmentahddees (hereinafter ‘TREMS’) in Multilateral
Environmental Agreements (hereinafter ‘MEAS’) andoNd Trade Organization (WTO) norms.
Conclusion: The international community must find a way to dmale environmental and trade
interests. Development and the environment arerigvy related to each other. Hence an essential
and grave problem is to maintain harmony betweereldpment and the environment. Hence the
central aim of this paper is to find out whetheteinational law has any answers regarding the
overlapping boundaries of trade and environmienfuture “Best efforts” can be taken to equatéhi®
diplomatic negotiation of a settlement by the perto the dispute.

Key words: Multilateral Environmental Agreements (MEASs), dey@nent, environment, trade,
dispute, threat

INTRODUCTION “soft-law”, setting out non-legally binding prindes,
which parties will respect when considering actions
The trade and environment debate is not new. Thevhich affect a particular environmental issue, laard-
link between trade and environmental protectionlaw” which specify legally-binding actions to bekém
consisting of both the impact of environmental gies  to work toward an environmental objectfeOver the
on trade, as well as the impact of trade on theast 20 years, an extraordinary number of intepnati
environment, was recognized as early as 1970 the  environmental agreements have been conclflded
early 1970s, there was growing international camcer  The foundations of the international trade regime
regarding the impact of economic growth on socialyate pack to 1947 when the General Agreement on
development and the environm@ntThis debate and Tariffs and Trade was sealed. This Agreement,
the rising concern among the countries led to 8IE21 55564 from an un-ratified bigger agreement dalle
-?E%CEB%I& ggpgg&e%%eoﬁgmtgef t#;g:gatgnbvé:mre\r;tthe International Trade Organization, was one pizfce
i the so-called Bretton-Woods system, designed in the
trade and environment. .
ost-World War Il environment to endorse and manage

The link between trade and the environment is ver)P . )
complex. Trade liberalization is of itself neither global economic development. GATT established the

: . two requirements which were the need to lower and

necessarily good nor bad for the environment. The t .~ . ) : L
. L7 . . eliminate tariffs and creating obligations to pnetver

main objectives namely protection of the environtnen ~. . . : ;

. o eliminate other types of impediments or barriers to
and the liberalization of the trade revolve arouhd
. : : : trade.
inter-relationship between the Multilateral

Environmental Agreements (MEAs) and the The last of these negotiations, the “Uruguay
multilateral trading systefh At a broader level trade Round.” concluded in 1994. The Marrakech Agreement

and environment represent two distinct bodies ef th Establishing the World Trade Organizatiorarked the
international law. end of the Round. It also created the World Trade

Organization. The main functions of the WTO can be
Origin of the MEAS and WTO: MEAs are described in very simple terms. These were to @eers
agreements between states, which may take thedbrm implementation and administering WTO agreements; to
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provide a forum for negotiations and to provide aAgreement (NAFTA) that was being negotiated in
dispute settlement mechanism. 1990/91%. In 1987, the World Commission on
Environment and Development fashioned a report
History and the context of the MEAS: Environmental  entitted Our Common Futurgalso known as the
treaties dates back to the 19th century, a largeben  Brundtland Report), in which the term "sustainable
of MEAs have been adopted since 1972 United Nationgevelopment” was produced. Public Citizen, Ralph
Conference on Human Environment often referredsto aNader’s consumer advocacy and Friends of the Earth,
the Stockholm Conference. The present discussion iwho led the anti-free trade campaign in the United
with reference to two types of multilateral agreatse States, raised calls to introduce environment ssoe
the WTO as the Uruguay Round moved to conclusion
- A set of agreements that relates to preservation df the early ninetie3. The activation of the EMIT
the environment, such as preventing globalgroup was followed by further developments in
warming, rise in sea level, ozone depletion theyenvironmental fora. In 1992, the UNCED, also known
have either a direct or indirect impact on theas the "Earth Summit”, drew attention to the fumcinf
economic performance of a country international trade in poverty mitigation and in
« Agreements that link trade and the environmentcombating environmental dilapidation.
these include measures to discourage the export of These protests mark the greater participatiomef t

certain products or materials which are producedNGOs and the discriminating norms established lay th
using unsound environ-mental practiceS, OrMUlt”ateral Environmental Agreements (MEAS) in

discourage the imports of hazardous matdtials relation to WTO. Environmental NGOs in Europe and
North America presupposed that the “rainbow

Origin of the environment-trade debate: The coalition” (The rainbow coalition united Greens,dRe
Stockholm conference on the environment in 1970 idsocialists), Blues (unions) and Social Development
regarded as the first major international confeeean ~ Groups in common cause for change. It rested on the
environment issues in the UN system. During thefallacy that the interests of Western NGO Social
preliminary stage the Stockholm Conference, theDevelopment Groups were the same as the
Secretariat of the GATT was called on to make dovernments of Developing Countries) concept of
contribution. On the Secretariat's own responsjbin ~ collaboration among NGOs would work in the trade
study entitled “Industrial pollution control and and environment issife The developing countries
international trade" was prepared. At the Novemberejected suggestions that they should accept cestrs
1971 conference of the GATT Council of on emissions of greenhouse gases and they strongly
Representatives, it was settled that a Group ogupported the Agenda 21 Declaration that trade
Environmental Measures and International Tradeo(alsmeasures should not be used to protect the
known as the "EMIT Group") be established. Until €nvironment.
1991 no request was put forward for the activatién This apparent difference in approach can be
the organization. During the Tokyo Round of trade@ccounted for by difference in perspectives adopted
negotiations (1973-1979) Agreement on Technicafrade and environment officials in developing
Barriers to Trade, identified as the "Standards eCod countrie¥!. There are significant differences towards
was negotiated There was superficial reference i i trade and environment issues among industrialized
the GATT, but it was not until late in the processé economie¥. Since every country had their own way of
the Uruguay Round (the Uruguay Round began in 198bandling the trade and the environmental issuesoand
and ended in 1994) that Western NGOs made an issti@P of that the developing countries were not retuly

of the need to include the impact on trade of theollow the trade restrictions to protect the enmiment.
WTO! The trade and environment controversy emerged which

The issue, which triggered interest, was thein turn lead to the debate between the MEAs and the

Tuna/Dolphin dispute. GATT panel acting on the WTO.

complaint of Mexico had declared that some of thesb

that are imposed by United Nations on imports ofatu Challenges faced in implementation of MEAS: We

were illegal in nature. can cite some other examples where due to these
US environmental groups demonized the GATT inagreements there is loss of competitiveness of the

the United States and promoted the adverse imgdact ountry in the international market. We can cite th

free trade on the environment as a populist platfy ~ €xample of Pakistan where the country’s cottoniltext

generate opposition to the North American Free @rad€Xports manufacturers are losing competitivenedtsas
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trading partners are becoming increasingly aware oépplied in a manner which would constitute a means
their environmentally unsound process of productionprejudiced or unwarrantable differentiation between
this in turn is hampering the trade relations ofth countries where the same circumstances prevaif or
country with the other nations. Some Pacific islanddisguised restriction on international trade. Aciog
products, such as timber (Fiji, Papua New Guineato WTO jurisprudence, a state wanting to use aetrad
Solomon Islands and Vanuatu) and squash (Tonga) arestrictive measure must give justification for ngsi
facing a decline in exports owing to environment-GATT Article XX sub-paragraph (b) or (g) and must
related restrictior3. justify that the measure does not infringe GATT
Although these above cases are seen as threats IArticles I, 1l and IX. The state must show thatth
then these environmental measures can be alscaseenmeasure is “necessary” to preserve the environment.
a platform for sustainable development. We can als@he necessity test necessitates that there is no
take the example of Fiji where we found that ibising  reasonably alternative measure.
its competitiveness but it can do away with ittitan There are several cases in which countries face
shift to organic sugar production to regain anchallenges which can be looked upon either as an
advantageous position in the market, as organiarsugopportunity or a threat. We can take the case of
receives considerable price  premiums  overMyanmar, its admittance as a member of ASEAN
conventional sugar. In spite of the above-citedbd®u means it will have to adapt to a programme adopted
in general multilateral agreements have playedefuls ASEAN Senior Officials on the Environment. In such
role in promoting the usage of environmentally sbun cases the development of the membership of Myanmar
technologies and increasing consciousness abowg@n be viewed as an opportunity for the countrytor
sustainable developmétht can also be seen as a threat, as the country avi#t to
undertake fundamental changes in its institutional
Enforcement of trade-measures in MEAS and its  structures and operations
conflicting nature: The application of some trade
measures in MEAs could create discord with certailWTO  institutions  advance  dialogue and
principles and rules of the World Trade Organizatio understanding of trade and environment linkages:
(WTO). The germane principles in the Generalln April 1994, a Ministerial Decision on Trade and
Agreement on Tariffs and Trade (GATT) 1994 are inEnvironmentwas adopted, calling for the establishment
Articles I, Il and XI. The Most-Favored Nation (M  of a Committee on Trade and Environment (G¥E)
principle of Article | prohibit discrimination amgn The CTE is composed of all WTO Members and a
products on the basis of their national origin. Mos number of observers from inter-governmental
MEAs have diverse provisions for parties and non-organizations. One unique institutional venue is th
parties. The National Treatment (NT) principle of Committee on Trade and Environment (CTE). Its
Article 11l requires parties to minister foreignqoucts  functions constitute in identifying the relationghi
the same as “like” domestic products. In some WTCbetween trade measures and environmental measures,
contretemps, the dispute settlement panels and tha order to promote sustainable development; toenak
Appellate Body had to make ruling on whether or notappropriate recommendations on whether any
environmental regulations make products differ evermodifications of the provisions of the multilateral
though they are physically similar. Article XI on trading system are required, compatible with therpp
general elimination of quantitative restrictiongjuges  equitable and non-discriminatory nature of the exyst
no limits or restrictions other than duties, tagesother  Other WTO bodies are also important. For exampie, t
charges, whether made effective through quotaspitmp committee administering the Technical Barriers to
licenses or other measures on imports and export§rade Agreement (which deals with regulations,
Trade restrictions may be crucial to achieve objest standards, testing and certification procedures)hisre
of an MEA, but they would violate GATT Atrticle XI. governments share information on actions they are
GATT Article XX offers two general exceptions taking and discuss how some environmental reguistio
related to environment: (i) de rigueur to guard hum may affect trade.
animal or plant life or health (sub-paragraph (@
(i) conservation or preservation of exhaustibléural  Interaction of MEA trade measureswith the WTO:
resources if such measures are made effective i@ites convention: The treaty contains language that
conjunction with restrictions on domestic produstmr  could ensure mutual supportiveness with WTO
consumption (sub-paragraph (g)). These exceptioms arequirements. Article XIV (2) stipulates that: the
subject to the requirement that such measures @re nprovisions of the present Convention shall in noywa
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affect the provisions of any domestic measuresher t monitor and control trade in certain hazardous
obligations of Parties deriving from any treaty, chemicals. For years there was controversy over the
convention, or international agreement relatingtteer  procedures to ensure that the appropriate autb®riiti
aspects of trade, taking, possession or transpbrt dhe importing country were informed promptly. The
specimens which is in force or subsequently magrent PIC regime offers assurance that information wél b
into force for any Party including any measureprovided quickly and that it will reach the appriape
pertaining to the customs, public health, vetesinar  authorities when needed.
plant quarantine field&'.

Stockholm convention on Persistent Organic
Montreal protocol: In 1999 the Ozone Secretariat Pollutants (POPS): It establishes an international
issued a communication to the WTO Committee orregime for the control of certain substances tlesipt
Trade and Environment noting that the measuresdcoulin the environment and can accumulate in the food
be ‘saved’ under Article XX since the ozone layean chain, all of which are suspected of disrupting
exhaustible natural resource and its depletion@élye  hormonal functions in animals and humans. The
affects human, animal and plant life and healteréh controlled substances are listed in three annexes:
would not be any arbitrary or unjustifiable that envisages elimination of nine chemicals oss#s
discrimination since the Montreal Protocol is aof chemicals (subject to time limited exceptionshe
multilateral instrument based on an internationalthat imposes restrictions on DDT and one that deals
consensus relating to the scientific assessmemthat  with the unintentional production of certain cheaféc
is necessary to protect the ozone 1&yer “Under WTO rules members can adopt trade-

related measures aimed at protecting the envirotimen
Basel convention: In this convention, there is no Moreover, WTO rules, including specialized
specific requirement that WTO obligations are to beagreements such as the Agreement on Technical
taken into consideration when adopting orBarriers to Trade (which deals with product
implementing any trade measures relating to hazerdo regulations) and the Agreement on Sanitary and
wastes, suggesting that the parties intended t@ keePhytosanitary Measures (which concerns food safety
hazardous waste a distinct and separate class ahd animal and plant health), provide scope for
products, not subject to international tradeenvironmental objectives to be followed and for
obligation&?. necessary trade-related measures to be adopted.

Convention on biological diversity and the A number of WTO cases have covered
Cartagena protocol on bio-safety: Cartagena is a environmental measures: Since the entry into force of
Protocol to the CBD, covering trade in most fornfis o the WTO in 1995, the WTO Dispute Settlement Body
Living genetically Modified Organisms (LMOs) and has had to deal with a number of disputes concgrnin
the risks it may present to biodiversity. It set# @ environment-related trade measures.
procedure for countries to decide whether to restri In the US-Shrimp dispute, the WTO pushed
imports of LMOs. members towards a strengthening of their
environmental collaboration; it required that a
United nations framework convention on climate  cooperative environmental solution be sought far th
change and the Kyoto protocol: It aims to stabilize protection of sea turtles between the parties ® th
the emission of various greenhouse gases (such asnflict.
carbon-dioxide or methane) that contribute to globa The European Communities justified the
climate change. Since such emissions can rarely bgrohibition of Chrysotile asbestos on the groundls o
limited with technical, “end-of pipe” technologiethe = human health protection, arguing that asbestos was
principal strategy of the UNFCCC must be to changehazardous not only to the health of construction
the patterns of future production, consumption andwvorkers subject to prolonged exposure, but also to
investment in favor of activities that emit fewer population subject to occasional exposure. Despite

greenhouse gases. finding a violation of Article Ill, the Panel ruleth
favor of the European Communities.
Rotterdam convention on the Prior Informed We can also put forward the US-Gasoline case

Consent (PIC) procedure for certain hazardous  which followed the 1990 amendment to the Clean Air
chemicals and pesticides in international trade: The  Act, the US Environmental Protection Agency (EPA)
Rotterdam Convention is designed to help countriepromulgated the Gasoline Rule on the compositiah an
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emissions effects of gasoline, in order to reduce afor exploring non-traditional dispute resolution
pollution in the United States. The Gasoline Rulemechanisms that are alternative to seeking recourse
allowed only gasoline of a specified cleanlinessfrom WTO dispute panels. International trade iseblas
("reformulated gasoline") to be sold to consumerthe  on reciprocity and comparative advantage; WTO rules
most polluted areas of the country. and the DSB provide a framework for these noffns

In another case known as the US-Tuna case th@n the other hand environmental obligations tendeto
importation of yellowfin tuna harvested with purse- of a non-reciprocal nature, which gives way to the
seine nets in the ETP(Eastern Tropical Pacific @cea question as to whether judicial approaches, asén t
was prohibited (primary nation embargo), unless theNVTO, which are adversarial in nature, are always th
competent US authorities established that (i) themost appropriate means to resolve trade and
government of the harvesting country had a programmenvironment disputes. Non-compliance mechanisms
monitoring the taking of marine mammals, comparablesstablished under some MEAs tend to be non-
to that of the United States and (ii) the average of  confrontational in natuf¥!. So far the WTO Dispute
incidental taking of marine mammals by vesselshef t Settlement Body has proven to be a central actor in
harvesting nation was comparable to the averageofat defining the trade and environment defhate
such taking by US vessels. The current Doha Round of negotiations gives

These are some of the cases where the WTO hasembers a chance to achieve an even more efficient
altered the trade provisions in favor of the envinent.  allocation of resources on a global scale through t

continued reduction of obstacles to trade. Theyaise

Legal and policy linkages: It has been reviewed discussing ways to maintain a harmonious co-exigten
previously that environmental law increasingly dtes  between WTO rules and the specific trade obligation
how countries shall shape their economies and trad@ various agreements that have been negotiated
law increasingly defines how countries should streee  multilaterally to protect the environment.
their domestic laws and policies in areas such as

environmental protection. These interactions ocaur
two levels-the national and the
Nationally, the spheres of policy we will treat lmde
subsidies, environmental labeling, intellectual gany

international.

CONCLUSION

The public policy objective to protect human,
animal or plant life or health is defined by the ME

rights, agriculture, investment and governmentMEAs have long been held out as a concrete solttion
procurement. Internationally, we will look at the potential trade and environment conflicts. Presuyab
interaction of the multilateral system of tradehwthe international cooperation is required because natio
multilateral regimes for environmental management. measures are insufficient. It is found that, in gnan
countries, the Ministry of Foreign Affairs haveeattied
the meeting and signed the agreenféntsThe
advantage of this arrangement is that foreign rmnis
officials wusually have the most experience in
undertaking negotiations at the international leaed
are trained to bargain in the international aremnd @
which another country considers to be a breach®OW defend the national positBh The common
agreements. Ex-GATTzilla Vs Flipp&r mechanisms used have either been enacting aassr |
Recent GATT jurisprudence, in particular thein the country to execute what has been agreeHeat t
Shrimp Turtle Implementation case, appears to wideinternational level, or incorporating these agreetsién
the scope in which WTO Members can apply tradedomestic policy in the form of creating national
related measures for environmental purpBses incentive or disincentive schemes. A country caacen
According to Article 3.2 of the Dispute Settlementa domestic law that incorporates what has beeredgre
Understanding, the WTO agreements are to bepon at the multilateral level. Moreover, the peblis
interpreted in light of customary rules of more political than legal. A political solution ddutake
interpretatioff!. On the other hand, the WTO dispute the form of a substantive and formal declaration by
settlement mechanism is not meant to be a court d¥linisters spelling out the legal framework contaire
general jurisdictiolf. In the WTO dispute settlement the relevant exceptions of the WTO. Thus, the
mechanism the panels and the Appellate Body do ndhternational community would be reassured that MEA
have inherent expertise to evaluate and assesslated trade measures are allowed provided they ar
environmental measures. There may be solid groundsot disguised protection or discriminate arbitsardr
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unjustifiably. In both negotiating and implementing also advice on the necessity of trade measurehen t
environment-related international agreements, theontext of MEAs.
problems and issues are often perceived to be only “Best efforts” can be taken to equate to the
environmental and their links to domestic economicdiplomatic negotiation of a settlement by the @artio
policy and performance are not considéfeMoreover the dispute. Some of the methods that can be wsed t
there is often no coordination or consultation agithe  settle the dispute or for the smooth execution hef t
ministry responsible for attending the meeting.f€hs  different MEAs are to operate efficiently, minimizj
another problem once the agreements are signésl, it duration and expense, to ensure collection andrghar
not clear who decides what mechanisms. Many of thef the best possible scientific evidence, to be, fai
countries suffer from a lack of such resources tcequitable, impartial and should achieve sound hggal
implement these agreements effectively. The vigeroureasoned and fact based results and also be miofiful
debate on the relationship between World Traddehe equitable principle of shared but differenthate
Organization (WTO) rules and  Multilateral responsibility.
Environmental Agreements (MEAS) has mostly focused = Competences could be divided so that, for example,
on clarifying legal complexities. the WTO could have the power to assess whetheda tr
WTO dispute settlement body is not the measure is arbitrarily discriminatory or protectin
appropriate forum to address environmental disputesvhile an MEA would have jurisdiction to determirieet
The WTO CTE has asserted that disputes involvindegitimacy of the environmental objective and the
MEAs should be settled in the framework of thoseproportionality and necessity of any trade meagthe
MEAs and some Members have called for MEA disputeproposal by Switzerland at the WTO Committee on
mechanisms to be strengthefledTo date, formal Trade and Environment, WT/CTE/W/139).
disputes between parties tend not to be launchechin Another option is to obtain a waiver from WTO
MEA dispute settlement mechanism (it is important t obligations for MEAs. Moving on to more radical
distinguish between disputes, which are betweetiggar solutions, GATT Article XX could be amended so that
and compliance procedures that exist in some MEAsneasures pursuant to a MEA could be deemed a
(e.g., CITES, Montreal Protocol), which neitherohxe  justifiable restriction on trade.
conflicts between specific parties, nor are these Hence these are some of the measures which can
procedures necessarily judicial). be taken to resolve the dispute between MEAs aed th
WTO but the inter-linkages are such that such gwigt
Some suggestions: The body responsible for the are now only an idea left to be executed and
domestic policy formulation should be either dihect implemented.
involved in the negotiation of an international
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